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NOTES ON INTERNATIONAL AFFAIRS 

EDITED BY CHARLES G. FENWICK 
Bryn Mawr College 

The Legal Liability of the Kaiser may be considered from 
the point of view of municipal law, of the law of war, and of inter- 
national law; and under each of these laws it will be in order to discuss 
his offense, if any, the jurisdiction competent to try him, and the proper 
means for obtaining custody. 

Under Municipal Law. The responsibility of the Kaiser under mu- 
nicipal law depends upon the criminal law of the state where the in- 
dictment is found. Lives lost through aerial raids and submarine at- 
tacks have been the subject of indictment in England. The coroner's 
inquest after the destruction of the Lusitania returned a verdict charg- 
ing "the officers of said submarine and the Emperor and the Govern- 
ment of Germany under whose orders they acted with the crime of 
wholesale murder before the tribunals of the civilized world." In his 
opinion relieving the Cunard line of responsibility for the disaster, Judge 
Mayer, speaking for the United States district court for the southern 
district of New York, said on August 24, 1918: "The fault must be laid 
upon those who are responsible for the sinking of the vessel in the legal 

as well as the moral sense The cause of the sinking was 

the illegal act of the Imperial German government acting through its 
instrument, the submarine commander, and violating a cherished and 
honored rule observed until this war by even the bitterest antagonists." 

Criminal jurisdiction has been assumed on the territorial and personal 
theories, common law countries favoring the former. No country but 
Germany could have jurisdiction on the personal theory, whether 
domicile or nationality were the criterion. Since the passage of the 
Territorial Waters Jurisdiction Act in 1878 1 British criminal jurisdiction 
has extended to the three mile limit, and applying the usual rule that a 
crime takes place where it takes effect, 2 acts by Zeppelins or submarines, 
taking effect within those limits, would be indictable in Great Britain. 

1 41-42 Vict. c. 73. 

2 U. S. v. Davis, 2 Sumner 482 (1873). 
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Although the sinking of the Lusitania took place outside the three mile 
limit, a British court might assume jurisdiction on an indictment based 
on this catastrophe, on the theory that the act was committed on a 
British vessel, a position sustainable by the opinions of Coleridge, C. J. 
and Denman, J. in the case of Regina v. Keyn, 3 though not by the 
opinion of the majority of the court. 

An obstacle to the assumption of jurisdiction would result from the 
immunities which international law accords to sovereigns. Not only 
are reigning sovereigns exempt from suit 4 but persons subsequently 
amenable to suit are exempt from prosecution for acts done in their 
former sovereign capacity. In a suit brought by the duke of Brunswick 
against the king of Hanover, who was at the same time a British sub- 
ject, the lord chancellor refused jurisdiction saying, "the courts of this 
country cannot sit in judgment upon an act of a sovereign effected by 
virtue of his sovereign authority abroad;" 5 and this has been affirmed in 
the United States by the dismissal of suits brought against the ex- 
president of the Dominican Republic and the ex-military governor of 
Bolivar, Venezuela, for acts done in their official capacities. 6 

In the few cases in which a sovereign has been made defendant in a 
national court, the jurisdiction has been created by extraordinary legis- 
lation, and the results have not been generally commended by historians. 
Mary Queen of Scots was tried for conspiracy against the life of Queen 
Elizabeth by a commission created by authority of a special statute 7 and 
whose jurisdiction she denied. "I am," she said, "an absolute Queen 
and will do nothing which may prejudice either mine own Royal Majesty 
or other princes of my place and rank or my son." A commentator has 
remarked that "after making every allowance in favor of the jurisdic- 
tion of the commissioners, nothing more disgraceful to our law than the 
trial of Mary Stuart can be found." 8 The trial of Charles I for "traitor- 
ously and maliciously levying war against the present parliament and 
the people therein represented" was under the jurisdiction of a similar 
special commission appointed by the "Rump" of the house of commons 
remaining after "Prides Purge." The Encyclopaedia Britannica 

3 L. R. 2 Ex. D. 63(1876). 

1 Mighell v. Sultan of Johore, 1 Q. B. 149 (1894); DeHaber v. Queen of Por- 
tugal, 17Q.B. 196(1851). 

5 2 H. of L. Cases, 1. 

6 Hatch v. Baez, 7 Hun. 596; Underhill v. Hernandez, 26 U. S. App. 573 (1895). 

7 27 Eliz. c. 1 (1585). 

5 Willis-Bund, State Trials (1879), I, 264, 269. 
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characterizes the conviction as "an act technically illegal, morally un- 
justifiable and indefensible on the grounds of expediency." 9 Queen 
Christina of Sweden, against whom indignation was aroused by her 
execution of her favorite, Monaldeschi, in Paris, was simply expelled 
from France. Furthermore she had abdicated and it is recognized that 
ex-sovereigns enjoy no immunities for acts committed after abdication. 19 

After the Civil War, Jefferson Davis was indicted in the United States 
circuit court of Virginia for treason and for the "murder of Union 
prisoners of war and other barbarous and cruel treatment toward 
them." u After being held in military custody for over two years, while 
the United States courts in Virginia were awaiting the termination of 
military government, he was admitted to bail, and while a motion to 
quash the indictment, on which the circuit court was divided, was pend- 
ing in the United States Supreme Court, he was released under the 
general amnesty of December, 1868. 

Napoleon seems to have been thought liable to the jurisdiction of 
British courts after his abdication. Lord Rosebery tells us that "Ad- 
miral Keith (who had custody of Napoleon) was chased around his own 
fleet through an entire day by a lawyer with a writ on account of Na- 
poleon." 12 For acts committed by a de jure sovereign in that capacity, 
however, the weight of authority clearly regards the jurisdiction of 
national courts of foreign states as incompetent, and even for those of a 
de facto sovereign as doubtful. Thus the reporter in the case of Jef- 
ferson Davis says: "Trials for treason in the civil courts are not remedies 
adapted to the close of a great civil war. Honor forbids a resort to 
them after combatants in open war have recognized each other as sol- 
diers and gentlemen engaged in a legitimate conflict." 13 

A final difficulty in the way of a prosecution of the Kaiser under 
municipal law would arise should a neutral state give him asylum. It 
is recognized that no right of asylum exists on the part of the fugitive 
from justice. A state is competent to expel any undesirable resident, 
but it is not obliged to do so. Neither is it obliged to extradite him in 
the absence of treaty. 

Grotius regarded it as "reasonable" that, inasmuch as a state would 
not permit execution of justice on its territory by a foreign state, it 

'llthed., V, 911. 

10 Grotius, I, 4, 9; Vattel, IV, 7, 108; Satow, Diplomatic Practice, I, 7. 

11 7 Federal Cases 64. 

12 Napoleon, the Last Phase, p. 59. 

18 7 Federal Cases 66. See also Underhill v. Hernandez, supra note 6. 
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should give up upon application, or itself punish, the indicted person, 
and he refers to historical demands for the surrender of royalty. 14 
Thus the Philistines are said to have demanded Samson of the Israelites; 15 
Lucullus demanded Mithridates of Tigranes and made war upon 
his refusal to respond; 16 Rome demanded Hannibal of Carthage; Cato 
urged that Caesar be surrendered to the Germans for making an unjust 
war upon them; 17 and the Duke of Benevento is said to have favored 
the delivery of a Gascon prince to Ferdinand of Castile. 18 In modern 
times there appear to have been few if any requests for the extradition 
of sovereigns, and it seems probable that an act done by a sovereign in 
his official capacity would be regarded as a political offense and hence 
excepted by the terms of most extradition treaties. 19 The doctrine as- 
serted by Attorney General Cushing in 1853, and repeated with approval 
by Secretary Seward after the executive extradition of Arguelles in 
1864, that "the true position of the national obligation and authority 
for the extradition of criminals" was "denned and established by the 
law of nations" and hence, in the absence of a treaty executable by the 
President, that the sole consideration was whether the acts involve 
"heinous guilt against the laws of universal morality and the safety of 
human society and the gravity of the consequences which will attend 
the exercise of the power in question or its refusal," has not been fol- 
lowed or approved since. 20 

Though it is conceivable that an indictment against the Kaiser might 
be sustainable for crimes against municipal law, the competence of a 
national court to assume jurisdiction is at least questionable, and the 
right to demand his surrender by a neutral state seems lacking. 

Under the Law of War. In ancient times it was regarded as an act of 
merit to kill the enemy ruler in battle, and the Roman custom of exe- 
cuting the captured king after the triumph, exemplified by the execu- 
tions of Aristonicus, Jugurtha, and Artabasdus, was praised in the 
Panegyric of Constantine, "You have revived, Emperor, that ancient 
boldness of the Roman Empire, which always put the generals of the 

u De lure Belli ac Pacts, II, 21, 4. 

15 Judges, c. 15. 

16 Plutarch, Lucullus. 

17 Plutarch, Cato the Younger. 

18 Grotius, op. cit., citing Marianna, 20: 1. 

19 In re Ezeta, 62 Fed. Rep. 972; Ornelas v. Ruiz, 161 U. S. 502. Treaties of 
Netherlands with France, 184-4, art. 3; with Great Britain, 1874, art. 6; with 
United States, 1887, art. 3. 

s ° Moore, Digest, IV, 250; For. Rel. (1894), p. 730. 
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enemy whom they had taken to death. For when the captive kings, 
after they had attended the triumphant chariots of the conqueror, from 
the gates to the Forum, as soon as ever he turned his chariot to the 
Capitol, were dragged to execution." 21 

The milder practice of making prisoners of war has, however, been 
extended to the enemy sovereign and, according to Vattel, "his person 
should be held sacred," except where he cannot be easily made a pris- 
oner of war. 22 The practice of ransom led to occasional imprisonment 
of kings in the middle ages. Richard Coeur de Lion, held in Austria 
after his crusade and reported to have been discovered by his minstrel 
Blondel; John II of France captured by the Black Prince after Poitiers 
and voluntarily returning to die in captivity in order to save the honor 
of his son who had broken his parole to remain in England as a hostage 
until payment of the ransom; and Francis I of France, famous for his 
remark in a letter to his mother after his capture at Pavia by Charles 
V, "of all things nothing remains to me but honor and life," are familiar 
historical examples. 

The right to make a captured enemy ruler prisoner of war is recog- 
nized by modern international law, 23 and is illustrated by the capture of 
Napoleon I, Napoleon III and Jefferson Davis. While capture accords 
the prisoner the privileges, it subjects him to the liabilities of that sta- 
tus. "A prisoner of war remains answerable for his crimes committed 
against the captor's army or people, committed before he was captured, 
and for which he has not been punished by his own army." 24 " In every 
case trial of individuals before military or other courts designated by 
the belligerent should precede punishment;" 25 "military jurisdiction is 
of two kinds, first, that which is conferred and defined by statute; sec- 
ond, that which is derived from the common law of war 

In the armies of the United States the first is exercised by courts-martial, 
while cases which do not come within the Rules and Articles of War, or 
the jurisdiction conferred by statute on courts-martial, are tried by 
military commissions." 26 

Military commissions would thus have jurisdiction to punish enemy 
persons within their control for such offenses as "making use of poisoned 

21 Grotius, op. cit. Ill, 11, 7. 

22 III, 8, 159. 

23 U. S. Rules of Land Warfare (1914), art, 47. 

24 Ibid., art. 71. 

25 Ibid., art. 376. 
» Ibid., art. 16. 
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and otherwise forbidden arms and ammunition; .... ill 
treatment of prisoners of war; .... firing on undefended 
localities; .... abuse of the Red Cross flag and emblem; 
. bombardment of hospitals and other privileged buildings; 
. poisoning of wells and streams; pillage and purposeless de- 
struction ; ill-treatment of inhabitants of occupied territory 

The commanders ordering the commission of such acts, or under whose 
authority they are committed by their troops, may be punished by the 
belligerent into whose hands they may fall." 27 

As military jurisdiction is not terminated by the end of hostilities, or 
even by the end of war, and as it is not limited by the usual immunities 
of sovereigns, the liability of the Kaiser before a military commission 
seems clear. 28 

Efforts of a military commission to get control of an enemy ruler in 
a neutral state might be resisted on the ground that his offense, being 
political, was nonextraditable, though it appears that the fact of ex- 
tradition being sought by military authority would not in itself be an 
obstacle. 29 The request for the extradition of a person liable to be 
made prisoner of war, however, might raise the question whether the 
neutral state would not be obliged to keep him interned for the dura- 
tion of the war. 30 It appears that William Hohenzollern entered the 
Netherlands while emperor and commander in chief of the German 
armies, his final abdication being signed at Amerongen, November 28, 
nineteen days later. 31 If upon his entry the Dutch government was 
obliged to intern him, the duty would seem to continue until termina- 

27 Ibid., art. 336. The British Manual of Land Warfare (art. 443) provides 
that a belligerent "may punish the offender or commander responsible for such 
order (under which members of the armed forces have committed violations of 
the recognized rules of warfare) if they fall into his hands." The immunity of 
the individual soldier who has committed illegal acts under order, though 
provided in both manuals, has been criticized as "contrary to the Anglo-Ameri- 
can jurisprudence that the individual is personally responsible for his acts 
whether committed under order or not." Jour. Convp. Leg. and Int. Law, xviii, 
154. However, under the law of war, the responsibility of the superior officer 
seems to be sufficiently recognized. 

88 Cross v. Harrison, 16 How. 164; Lamar v. Brown, 92 U. S. 193; Magoon's 
Report, 16; Birkheimer, Military Government and Martial Law, 1st ed., p. 282. 

29 Neeley v. Henkel, 180 U. S. 109. 

80 Hague Conventions (1907), V, art. 11. 

31 The German Chancellor, Max of Baden, had published a manifesto No- 
vember 9, 1918, stating that the "Emperor and King has decided to abdicate the 
throne." Official U. S. Bulletin, No. 460, p. 4. 
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tion of the war, or conclusion of an agreement between both belliger- 
ents and the neutral, even though his status had changed. The war is, 
of course, formally terminated not. by the armistice but by the definitive 
treaty of peace. It is possible, however, that the terms of the armistice 
agreement might be interpreted as leaving neutrals free to release in- 
terned prisoners of war with the consent of the Allies. 

Under International Law. The moral obloquy of the instigator of an 
unjust war was a favorite theme of the early publicists and is thus 
expressed by Vattel : 32 

"He is chargeable with all the evils, all the horrors of the war; all 
the effusion of blood, the desolation of families, the rapine, the violence, 
the ravage, the burnings, are his works and his crimes. He is guilty 
towards the enemy, of attacking, oppressing, massacring them without 
cause, guilty towards his people, of drawing them into acts of injustice, 
exposing their lives without necessity, without reason, towards that 
part of his subjects whom the war ruins, or who are great sufferers by 
it, of losing their lives, their fortune, or their health. Lastly, he is 
guilty towards all mankind, of disturbing their quiet, and setting a 
pernicious example." 

Grotius however, had recognized that "a king who undertakes a war 
upon frivolous reasons or to inflict some needless punishment," though 
responsible to his own subjects, "can not be accused with any injury 
done to his enemies;" 33 and this view, however incompatible with the 
solidarity hoped for in a league of nations, is still accepted. "The 
law of nations allows every sovereign government to make war upon 
another sovereign state," and "a prisoner of war is subject to no pun- 
ishment for being a public enemy." 34 

Various crimes against international law are, however, recognized. 
Aside from violations of the law of war, assaults upon diplomatic offi- 
cers, assassination of heads of state, violations of neutrality, and piracy 
have been so characterized. Piracy has been suggested as a charge 
against the Kaiser, but though the acts of submarines might come 
under that offense as defined in some national codes, they could hardly 
be described as devoid of any public authorization, a condition necessary 
to constitute piracy, jure gentium. 36 

32 III, XI, 184. 
» II, 24, 7. 

34 U. S. Army, General Orders No. 100 (1863), arts. 56, 67. 

36 U. S. v. Baker, 5 Blatch. 6 (1861) ; Hall, International Law, sec. 81. 
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A breach of faith by a state, as in the unilateral abrogation of a treaty, 
is recognized as an offense against international law, and, in the case of 
an absolute government, has been held to render the sovereign person- 
ally responsible. It was partly on this ground that the first Napoleon 
was imprisoned at St. Helena. A declaration of the Congress of Vienna, 
signed on March 13, 1815, by Austria, France, Great Britain, Portugal, 
Prussia, Russia, Spain, and Sweden, and affirmed, in accordance with 
an elaborate report of a special commission, on May 12, 1815, by those 
powers with accession of Bavaria, Denmark, Hanover, Netherlands, 
Sardinia, Saxony, the two Sicilies, and Wurtemburg, after referring to 
the return from Elba, states : 36 

"By thus violating the convention which had established him in the 
Island of Elba, Bonaparte destroys the only legal title on which his ex- 
istence depended The powers consequently declare that 

Napoleon Bonaparte has placed himself without the pale of civil and 
social relations and that as an enemy and a disturber of the tranquility 
of the world he has rendered himself liable to public vengeance." 

On July 9, 1815, after Waterloo, Napoleon was ordered by the pro- 
visional government to leave France within twenty-four hours, and on 
July 15, finding escape hopeless, he voluntarily boarded the British 
ship Bdlerophon. He was detained as a prisoner of war; and on August 
2, 1815, a convention between Great Britain, Austria, Prussia, and Rus- 
sia, declared that Napoleon Bonaparte was considered to be the pris- 
oner of the signatories of the alliance of March 25, 1815, which included 
sixteen powers, and his custody was especially intrusted to the British 
government. 37 On October 17, 1815, he was taken to St. Helena on the 
British ship Northumberland; and on April 11, 1816, Parliament passed 
an act 38 authorizing the government "to detain .... the 
said Napoleon Bonaparte in the custody of such person .... 
and in such place within his Majesty's dominions and under such re- 
strictions" as it saw fit, and to treat him as a prisoner of war. Lord 
Castlereagh, the premier, explained that the bill was introduced because 
of doubt of the competency of the government to detain him as a pris- 
oner of war after the termination of war, though he himself felt no 
such doubts, and added: 39 

36 British and Foreign State Papers, II, 665, 734. 
« Ibid., Ill, 200. 

38 56 George III, c. 22. 

39 Hansard's Debates, xxxin, 213 (March 12, 1816). 
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"As a sovereign Prince, we were warranted in detaining him, in con- 
sequence of his breach of treaty, and incapacity to afford any guaran- 
tee for the observance of any treaty; but we had this additional ground 
to justify our conduct, that he was a prisoner of war, who, as a native 
of Corsica, was a subject of France, which power had declined to claim 

his restoration Thus whether regarded as a sovereign 

Prince, or a prisoner of war, his detention was justifiable in a technical 
view, according to the law of nations, and that detention was imperi- 
ously called for by a due consideration for public safety and general 
peace." 

Lord Brougham, of the opposition, was in agreement. Lord Liver- 
pool, in a letter to Lord Eldon, offered a slightly different justification. 
Napoleon, he said, "must then either revert to his original character 
of a French subject, or he had no character at all, and headed his expe- 
dition as an outlaw and an outcast — hostis humani generis." 40 

Lord Castlereagh's charge, if not Lord Liverpool's, could doubtless 
be maintained proved against the Kaiser on the basis of the historic 
"scrap of paper." In awarding judgment on high political offenses, 
however, considerations of legal responsibility cannot be separated 
from those of political consequences. Though considerations of the 
latter type may have weighed too exclusively with the Congress of 
Vienna which condemned Napoleon, and with the British government 
which executed the sentence — Lord Rosebery indeed finds the subject 
a poignantly painful memory for Englishmen — yet the procedure has 
been less stigmatized than that in similar cases tried before tribunals 
of less extensive jurisdiction. 

Trial of the Kaiser under international law by a tribunal whose juris- 
diction was sanctioned by neutral states, including that in which he 
was seeking asylum, as well as by the principal belligerents, would 
avoid the difficulties of jurisdiction, sovereign immunities and extradi- 
tion, and would offer the greatest probability of a decision at once just 
and expedient. 

Quincy Wright. 

Harvard University. 

The Armistices. War may terminate by conquest and absorption of 
one of the parties, by mere cessation of hostilities, or by treaty of peace. 
The last method is by far the most frequent and has usually required 

40 Rosebery, op. cit., p. 58. 



